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Comments on Written Assignment #3

For most of you, Assignment #3 proved to be the easiest of the three papers so far, and in the interests of time I won’t say much about the best arguments.  I marked far fewer grammar, punctuation, citation and style problems than on the first two papers, but that should not be taken as an indication that they aren’t there.  At this point I’m just reflecting uncorrected errors I’ve already brought to your attention in the previous papers in the grade.
General Comments

I’m pleased to see that on the whole the papers have steadily improved in the user interface department--you’re all double-spacing and (nearly all) using adequate margins, and many of you have shown real signs of improvement in your organization, clarity, and writing.  For that I thank you, and encourage you to continue beyond the end of this course.
Most papers, however, could have benefited from one additional proofread and once again I encourage you to read your papers out loud, if only to yourselves, as the best way to find wordy, awkward, or incomplete sentences and paragraphs.  Many of your sentences are just loaded with words that don’t earn their keep, and distract from the words that do.  When in doubt, as my seventh grade creative writing teacher used to say, leave it out.

Some of you have clearly looked up the proper format for footnoting and in-line quotation.  The more subtle rules for ellipses, partial quotations, referencing a reference or a footnote in a source, however, are your next challenge.  Back to the reference books, please.
Two other common problems are worth noting (or repeating in one case).  Most of you do not understand the rules for when to use a comma, with the majority of abuses erring on the side of too often and too many.
  Imagine that commas cost $5 each to use, and consider carefully each time you spend that much money whether the sentence is really improved by it.  Often a comma isn’t necessary.  The reader will naturally put the intended pause into a well-crafted sentence.

The second common problem is deciding when to make a new paragraph, and again the usual symptom is over-inclusion.  If you have a set of arguments that begin, “There are several reasons why the proposed solution will not work,” then the reader’s eye will automatically expect that each reason will get its own paragraph rather than stuffing all of them into one giant (and eye-strain inducing) block of text.  Don’t be afraid of short paragraphs—or rather, be more afraid of long paragraphs.  (Note how nearly all my paragraphs are of a uniform length—this is by instinct and practice, not design.)

Substantive Comments

Since most of you “got” the assignment, I won’t say much about the substance.  For the most part you followed my strong hint and organized your paper in the simplest way possible—that is, along the four questions I asked you to answer.  


The “answer” for this assignment was pretty easy to find in the materials themselves and I’m pleased that so many of you looked to the dissenting opinions for help in identifying weaknesses in the report.  

Limits of the Report

With regard to the four parts, by and large the first three were the strongest.  Most of you found some of the glaring problems in survey methodology but the better papers noted that the FTC fudged the data in ways that questioned the very “problem” they are purporting to solve.  Do consumers really care about privacy?  Is there any reason to believe that FIPP will allay their concerns if followed, or just the opposite?  Is self-regulation working or not working?  Why did the FTC leave off such important categories of websites that include adult, children, and non-.com sites (and remember, ANYONE can register any domain suffix; a .edu suffix was supposed to be used by educational institutions but there is no enforcement of that guideline)?  What purpose does it serve to look for written disclosures but not to the actual compliance with those disclosures, other than to recognize the cost and difficulty of the latter?

This was clearly sloppy work, undertaken in a hurry to satisfy some constituency (perhaps Congress, perhaps the “public,” perhaps the business interests themselves) that wanted to see some “action” from the Commission.  It may be that the FTC had no intention or expectation that its recommendations be followed, and so far they have not been.  Regulation is like a poker game, and it’s not clear here who’s bluffing.
For the institutional bias, most of you noted that the FTC would want the data to come out in favor of more regulation, since they are the likely regulators and thus would become more powerful, but I’m not entirely certain of that.  If all agencies are biased toward recommendations that give them more power,
 what then would account for the dissenting Commissioners?  There is a natural tension in all governments between the appointed or elected officials and the tenured civil servants.  Here, some of the Commissioners may very well have as their explicit agenda to reduce the power of the agency.

The more subtle institutional arguments were based on the limited technical abilities of the FTC which, given its long-time focus on investigating offline commercial practices, are likely significant (their “survey” methodology suggests more of this).  Do they even know that .edu domains can be commercial?  How third-party cookie placements work?  How SSL protects inadvertent data interception?  In the absence of any real understanding of the “domain” they are working in, perhaps it is not surprising that the emphasis in both the analysis and the recommendations is on written disclosure.  

Many of you also noted the weakness of the perhaps necessary U.S. bias of the survey, analysis, and recommendations, and the possible perverse result that if the FTC only regulates U.S. Websites (whatever that means), then the incentive will be to take e-commerce offshore to avoid the extra cost (which is never discussed, nor is the benefit).  Since the FTC can only exercise jurisdiction over trade practices in the U.S., it only studied the problem in the U.S.  But what if this is a global problem where only a global solution will work?  Is it likely that a federal agency might never see that?

Will the Legislation Solve the Problem?

The least-useful argument to make in the third section was that key terms were not adequately defined.  This is, after all, a report, not draft legislation, so some degree of vagueness is natural.  On the other hand, the FTC actually seems to be promoting a vague solution when Congress does legislate, which is more troubling.  We can appreciate the reason for this suggestion, given the pace with which the online world is evolving. Strict standards and clear policies of what disclosures to include will become obsolete almost immediately, and perhaps counter-productive.  But is the solution to enact vague requirements or simply no requirements at all?  Again, without any sense of the real costs (to what extent are consumer concerns about privacy—and what does that mean, anyway?—holding back the development of ecommerce?), we can’t do much to evaluate a potential solution over its alternatives, including the alternative of doing nothing.

Perhaps the proposed solution will only make matters worse.  If all that is required is printed disclosures, then the appearance of solving the problem will open a bigger gap between statements and actual practice, and consumers will become jaded and skeptical of companies who are legitimately trying to meet their privacy needs.  If explicit notice is required, the likely result will be lawyer-crafted statements that no one will read, not more clearly defined policies.

This is not to suggest that cost-benefit analysis is the only way to evaluate and, ultimately, to justify regulation.  As we discussed in the Granholm case, the regulation of vice is aimed at reducing the activity levels of certain behaviors, but only in part because of the extra burden they place on public infrastructure including law enforcement and public health.  Legislating on the basis of morality, mores, ethics and the like is a time-honored tradition as well, and probably accounts for the Commission’s prudish refusal to review the privacy practices of “adult” sites (it would not want to appear to be working to help such sites in any way to increase their business).

Recommendations to Improve

This last section was the weakest, as many of you gave very general recommendations such as “clarify the Access requirement” but no indication of how that could be done or what the clarification would look like.  Many of you noted that enforcement provisions are most notably undefined in the Report, but didn’t really say much about how you’d like to see enforcement handled in a cost-effective way.  Perhaps the most useful improvement would be, as some suggested, to establish metrics for evaluating the actual effect of FIPPs in the first place; that is, to measure whether better disclosures (without anything more) did allay consumer fears, or if the causal link isn’t really there and perhaps never was.

Segregating the kinds of websites and establishing different standards for each (portals vs. news vs. commerce) seems to make a lot of sense, but likely beyond the abilities of the FTC or Congress to figure out.  More categories mean more loopholes, unfortunately.

� This sentence needed the comma that appears after the word “comma.”  Without it the clause “with the majority” would modify “comma” rather than signal the beginning of a new and independent clause.  On the other hand, in this footnote there was no need for a comma after “Without it.”  


� More power without more appropriation is a bad thing, actually.


� Those interested in the funniest and most graphic exploration of the tension between the two groups and its effect on governing are directed to the BBC series “Yes, Minister” and “Yes, Prime Minister.”


� Some economists—Nobel prizewinner Gary Becker, most notably—believe that these “non-rational” reasons for regulating can in fact be understood as economically-motivated and rational after all, a view that Ronald Coase finds especially ridiculous.
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