SECTION 105. RELATION TO FEDERAL LAW; FUNDAMENTAL PUBLIC POLICY; LAWFUL PUBLIC COMMENT; TRANSACTIONS SUBJECT TO OTHER STATE LAW.
(a) [Federal preemption.] A provision of this [Act] which is preempted by federal law is unenforceable to the extent of the preemption.

(b) [Fundamental public policy controls.] If a term of a contract violates a fundamental public policy, the court may refuse to enforce the contract, enforce the remainder of the contract without the impermissible term, or limit the application of the impermissible term so as to avoid a result contrary to public policy, in each case to the extent that the interest in enforcement is clearly outweighed by a public policy against enforcement of the term.

(c) [Lawful public comment not prohibited.] In a transaction in which a copy of computer information in its final form is made generally available, a term of a contract is unenforceable to the extent that the term prohibits an end-user licensee from engaging in otherwise lawful public discussion relating to the computer information. However, this subsection does not preclude enforcement of a term that establishes or enforces rights under trade secret, trademark, defamation, commercial disparagement, or other laws. This subsection does not alter the applicability of subsection (b) to any term not rendered unenforceable under this subsection.

(d) [ Intellectual property notices.] This [Act] does not apply to an intellectual property notice that is based solely on intellectual property rights and is not part of a contract. The effect of such a notice is determined by law other than this [Act]. 

[(e) [ Conflicting laws that prevail.] The following laws govern in the case of a conflict between this [Act] and the other law: [List laws establishing a digital signature and similar form of attribution procedure.]]

Uniform Law Source: None.


Definitional Cross References: Section 102: "Agreement"; "Computer information" "Contract"; "Information"; "Informational Rights"; "Term".
Comment
1. General Principle and Scope of the Section. Subsections (a) and (b) clarify that this Act does not alter intellectual property or other fundamental information laws. Subsection (c) provides for invalidation of certain contract terms. Subsection (d) clarifies the treatment of non-contractual notices. 

The transition from print to digital media has created new demands for information. Because digital information is so easily copied, increased attention has been focused on the formulation of rights in information in order to encourage its creation and on the development of contracting methods that enable effective development and efficient marketing of information assets. Here, as in other parts of the economy, the fundamental policy of contract law is to enforce contractual agreements. At the same time, there remains a fundamental public interest in assuring that information in the public domain is free for all to use from the public domain and in providing access to information for public purposes such as education, research, and fair comment. While the digital environment increases the risk of unfair copying, the enforcement of contracts that permit owners to limit use of information and the development of technological measures have given the owners of information considerable means of enforcing exclusivity in the information they produce or collect. This is true not only against those in contractual privity with the owners, but also in some contexts against the world-at-large.

Balancing the rights of owners of information against the claims of those who want access is complex and has been the subject of considerable controversy and negotiation at both the federal level and internationally. The extent to which the resolution of these issues at the federal level ought to preempt state law is beyond the scope of this Act, the central purpose of which is to facilitate private transactions in information. Moreover, it is clear that limitations on the information property rights of owners that may exist in a copyright regime, where rights are good against third parties, may be inappropriate in a contractual setting where courts should be reluctant to set aside terms of a contract. Subsections (a) and (b) strike the balance between fundamental interests in contract freedom and fundamental public policies such as those regarding innovation, competition, and free expression. The use of these general principles will enable the courts to react to changing practices and technology; more specific prohibitions would lack flexibility and would inevitably fail to cover all relevant contingencies.


2. Federal Law: Preemption. Subsection (a) states a rule that would apply in any event under federal law. If federal law invalidates a state contract law rule or contract term, federal law controls. See, e.g., Everex Systems, Inc. v. Cadtrak Corp., 89 F.3d 673 (9th Cir. 1996) (patent license not transferable); Harris v. Emus Records Corp., 734 F.2d 1329 (9th Cir. 1984) (copyright license not transferable); SOS, Inc. v. Payday, Inc., 886 F.2d 1084 (9th Cir. 1989) and Rhone-Poulenc Agro, S.A. v. DeKalb Genetics Corporation, 284 F3d 1323 (2002) (UCC bona fide purchaser doctrine not appropriate for non-exclusive licensees).

A contract term that varies the effect of a rule whose effect between the parties cannot be varied by agreement under the Copyright Act is unenforceable. Subsection (a) refers to preemption, but other doctrines grounded in federal law may preclude enforcement of some contract terms in some cases. Except for rules that directly regulate specific contract terms, no general preemption of contracting arises under copyright or patent law. See National Car Rental System, Inc. v. Computer Associates Int'l, Inc., 991 F.2d 426 (8th Cir. 1993); ProCD Inc. v. Zeidenberg, 86 F.3d 1447 (7th Cir. 1996), cert. den., 510 U.S. 861 (1993). Case law will continue to develop in this area. As state law, this Act does not define whether or when federal preemption may occur.


3. Public Policy Invalidation. Contract terms may be unenforceable because of federal preemption under subsection (a) of this section or because they are unconscionable under Section 111. In addition, subsection (b) sets out the legal principle that terms may be unenforceable if they violate a fundamental public policy that clearly overrides the policy favoring enforcement of private transactions as between the parties. The principle that courts may invalidate a term of a contract on public policy grounds is recognized at common law and in the Restatement (Second) of Contracts § 178 et. seq. See, e.g., Livingston v. Tapscott, 585 So. 2d 839 (Ala. 1991); Occidental Sav. & Loan Ass'n v. Venco Partnership, 293 N.W.2d 843 (Neb. 1980).

Fundamental state policies are most commonly stated by the legislature. In the absence of a legislative declaration of a particular policy, courts should be reluctant to override a contract term. In evaluating a claim that a term violates fundamental public policy, courts should consider various factors, including the extent to which enforcement or invalidation of the term will adversely affect the interests of each party to the transaction or the public, the interest in protecting expectations arising from the contract, the purpose of the challenged term, the extent to which enforcement or invalidation will adversely affect other fundamental public interests, the strength and consistency of judicial decisions applying similar policies in similar contexts, the nature of any express legislative or regulatory policies, and the values of certainty of enforcement and uniformity in interpreting contractual provisions. Where parties have negotiated terms in their agreement, courts should be even more reluctant to set aside terms of the agreement. In applying these factors, courts should consider the position taken in the Restatement (Second) of Contracts § 178, comment b ("Enforcement will be denied only if the factors that argue against enforcement clearly outweigh the law's traditional interest in protecting the expectations of the parties, its abhorrence of any unjust enrichment, and any public interest in enforcement of the particular term."). In light of the national and international integration of the digital economy, courts should be reluctant to invalidate terms based on purely local policies.

The offsetting public policies most likely to apply to transactions within this Act are those relating to innovation, competition, fair comment and fair use. Innovation policy recognizes the need for a balance between protecting property interests in information to encourage its creation and the importance of a rich public domain upon which most innovation ultimately depends. Competition policy prevents unreasonable restraints on publicly available information in order to protect competition. Rights of free expression may include the right of persons to comment, whether positively or negatively, on the character or quality of information in the marketplace. Free expression and the public interest in supporting public domain use of published information also underlie fair use as a restraint on information property rights. Fair use doctrine is established by Congress in the Copyright Act. Its application and the policy of fair use is one for consideration and determination there. However, to the extent that Congress has established policies on fair use, those can taken into consideration under this section.

In practice, enforcing private contracts is most often consistent with these policies, largely because contracts reflect a purchased allocation of risks and benefits and define the commercial marketplace in which much information is disseminated and acquired. Thus, a wide variety of contract terms restricting the use of information by one of the contracting parties present no significant concerns. For example, contract restrictions on libelous or obscene language in an on-line chat room promote interests in free expression and association. Such restrictions are enforced to a much broader degree if they arise out of contractual arrangements than if they are imposed by governmental regulation. However, there remains the possibility that contractual terms, particularly those arising from a context without negotiation, may be impermissible if they violate fundamental public policy.

Contracting parties may have greater freedom contractually to restrict the use of confidential information than information that is otherwise publicly available. While a term that prohibits a person from criticizing the quality of software may raise public policy concerns if included in a shrink-wrap license for software distributed in the mass market, a similar provision included in an agreement between a developer and a company applicable to experimental or early version software not yet perfected for the marketplace would not raise similar concerns. Trade secret law allows information to be transferred subject to considerable contractual limitations on disclosure which facilitates the exploitation and commercial application of new technology. On the other hand, trade secret law does not prohibit reverse engineering of lawfully acquired goods available on the open market. Striking the appropriate balance depends on a variety of contextual factors that can only be assessed on a case-by-case basis with an eye to national policies.

A term or contract that results from an agreement between commercial parties should be presumed to be valid and a heavy burden of proof should be imposed on the party seeking to escape the terms of the agreement under subsection (b). This Act and general contract law also recognize the commercial necessity of enforcing standard-form agreements mass-market transactions. The terms of such forms may not be available to the licensee prior to the payment of the price and typically are not subject to affirmative negotiations. In such circumstances, courts must be more vigilant in assuring that limitations on use of the informational subject matter of the license do not offend over-riding fundamental public policy.

Even in mass-market transactions, however, limitations in a license, such as terms that prohibit the licensee from making multiple copies, or that prohibit the licensee or others from using the information for commercial purposes, or that limit the number of users authorized to access the information, or that prohibit the modification of software or informational content without the licensor's permission are typically enforceable. See, e.g., Storm Impact, Inc. v. Software of the Month Club, 13 F.Supp.2d 782 (N.D. Ill. 1998) ("no commercial use" restriction in an on-line contract). On the other hand, terms in a mass-market license that prohibit persons from observing the visible operations or visible characteristics of software and using the observations to develop non-infringing commercial products, that prohibit quotation of limited material for purposes of education or criticism, or that preclude a non-profit library licensee from making an archival (back-up) copy would ordinarily be invalid in the absence of a showing of significant commercial need.

Under the general principle in subsection (b), courts also may look to federal copyright and patent laws for guidance on what types of limitations on the rights of owners of information ordinarily seem appropriate, recognizing, however, that private parties ordinarily have sound commercial reasons for contracting for limitations on use and that enforcing private ordering arrangements in itself reflects a fundamental public policy enacted throughout the Uniform Commercial Code and common law.

In part because of the transformations caused by digital information, many areas of public information policy are in flux and subject to extensive debate. In several instances these debates are conducted within the domain of copyright or patent laws, such as whether copying a copyrighted work for purposes of reverse engineering is an infringement. This Act does not address these issues of national intellectual property policy, but how they are resolved may be instructive to courts in applying this subsection. One national statement of policy on the relationship between reverse engineering, security testing, and copyright in digital information can be found at 17 U.S.C. § 1201 (1999). It recognizes a policy not to prohibit some forms of reverse engineering and also to protect security testing where it is needed to protect the integrity and security of computers, computer systems or computer networks. 17 U.S.C. § 1201(j)(1999) ("the term "security testing" means accessing a computer, computer system, or computer network, solely for the purpose of good faith testing, investigating, or correcting, a security flaw or vulnerability, with the authorization of the owner or operator of such computer, computer system, or computer network . . . [It] is not a violation . . . for a person to develop, produce, distribute or employ technological means for the sole purpose of performing the acts of security testing"). This policy may or may not outweigh a contract term to the contrary. See Section 118 for provisions dealing with reverse engineering for purposes of interoperability and Official Comment 3 to that section.With reference to contract law policies that regulate the bargain of the parties, this Act makes express public policy choices. Contract law issues such as contract formation, creation and disclaimer of warranties, measuring and limiting damages, basic contractual obligations, contractual background rules, the effect of contractual choice, risk of loss, and the like, including the right of parties to alter the effect of the terms of this Act by their agreement should not be invalidated under subsection (b) of this section. This subsection deals with policies that implicate the broader public interest and the balance between enforcing private transactions and the need to protect the public domain of information.

The court, if it finds a particular term unenforceable under this section, may enforce the remainder of the contract if it is possible to do so. In considering this issue the court should consider the factors described in Restatement (Second) of Contracts § 184.

4. Terms Prohibiting Public Comment. The rule in this subsection invalidates certain contractual terms that prohibit public comment about the performance of computer information, if the copy of the information has been made generally available to the public in its final form, such as when a licensor releases to the retail market a word processing program. Such terms are invalid unless the term is supported by other law, such as the law of trade secrets, trademark, unfair competition and the like. The term is also enforceable to the extent the term precludes otherwise unlawful comment.

Under this provision there are cases where a party can validly, by contract, agree not to comment about, use, or disclose information except as provided by agreement. Nondisclosure and no-discussion terms may be important for trade secrecy, trademark, unfair competition and other law. Enforcing such terms is central to establishing and retaining valuable rights and provides a foundation for much of modern practice involving technology. This subsection does not disturb such contracting practices, including practices that contractually restrict disclosure or comment. It does not apply unless the information is made generally available; thus, it would not apply to ordinary trade secret and limited distribution transactions.

The policy behind this subsection is this: if the person that owns or controls rights in the information decides that it is ready for general distribution to the public, the decision to place it in the general stream of commerce places it into an arena in which persons who use the product have a strong public interest in public discussion about it. This subsection recognizes that those public interests outweigh interests in enforcing the contract term in appropriate cases. It thus applies only if there was an authorized distribution in final form. "Final form" does not include distribution of pre-test or so-called "beta" or other test versions, such as where the intent of the distribution is to collect information to make further improvements and nondisclosure rules are important to obtaining feedback without exposing the potential product to premature public discussion and criticism. Once generally released in final form, however, a product does not lose that character simply because further versions of it may be developed and released in the future. A product is in final form for purposes of this section when it has been generally released in the marketplace. "End-user licensee" reflects the intent of this subsection not to disturb relationships between manufacturers and distributors where application of such a rule could have unintended consequences. In cases where the license involves a company or other legal entity, the term includes the named entity and any individuals authorized to use the computer information under that license. 


5. Non-Contractual, Intellectual Property Notices. Subsection (d) clarifies that this Act does not apply to copyright or other intellectual property notices that are not a contract. This Act applies to agreements and contracts. Thus, the Act does not apply if an academic physicist in Houston creates program code and makes it freely available to other academics or individuals as a way of contributing to the development of so-called "free software" or "open source" software. Non-contractual conduct is not covered by this Act.

A closer question exists if a party makes software available subject to limits on its use which may or may not be interpreted as involving contractual obligations. This Act does not take a position on whether or not intellectual property notices in any particular context are contractual in nature. This Act does not apply to non-contractual relationships. The effect of an intellectual property notice that is not part of a contract is governed by other law and this Act takes no position on what that law is or its effect. 


6. Digital And Electronic Signature Statutes. Subsection (e) allows States with existing laws regarding digital signature, electronic signatures, and other similar statutes, which attribute acts or performances of a party in computer information transactions, to list any provisions of such statutes that the State desires to have prevail over this Act in the case of a conflict. For example, many such statutes do not provide a consumer defense of the type provided in Section 213 of this Act. If a State wishes to afford consumers the protections of Section 213, it should not list its other statute or should otherwise craft an appropriate exception. It is not necessary to list the Uniform Electronic Transactions Act because, by its terms, that Act does not apply if UCITA applies.

SECTION 112. MANIFESTING ASSENT.
(a) [How person manifests assent.] A person manifests assent to a record or term if the person, acting with knowledge of, or after having an opportunity to review the record or term or a copy of it:

(1) authenticates the record or term with intent to adopt or accept it; or

(2) intentionally engages in conduct or makes statements with reason to know that the other party or its electronic agent may infer from the conduct or statement that the person assents to the record or term.

(b) [How electronic agent manifests assent.] An electronic agent manifests assent to a record or term if, after having an opportunity to review it, the electronic agent:

(1) authenticates the record or term; or

(2) engages in operations that in the circumstances indicate acceptance of the record or term.

(c) [Assent to specific term.] If this [Act] or other law requires assent to a specific term, a manifestation of assent must relate specifically to the term.

(d) [Proof of assent.] Conduct or operations manifesting assent may be proved in any manner, including a showing that a person or an electronic agent obtained or used the information or informational rights and that a procedure existed by which a person or an electronic agent must have engaged in the conduct or operations in order to do so. Proof of compliance with subsection (a)(2) is sufficient if there is conduct that assents and subsequent conduct that reaffirms assent by electronic means.

(e) [Agreement for future transactions.] The effect of this section may be modified by an agreement setting out standards applicable to future transactions between the parties.

(f) [ Online services, network access, and telecommunications services.] Providers of online services, network access, and telecommunications services, or the operators of facilities thereof, do not manifest assent to a contractual relationship simply by their provision of those services to other parties, including, without limitation, transmission, routing, or providing connections; linking; caching; hosting; information location tools; and storage of materials, at the request or initiation of a person other than the service provider.

Uniform Law Source: Restatement (Second) of Contracts § 19.


Definitional Cross References: Section 102: "Agreement"; "Authenticate"; "Copy"; "Electronic"; "Electronic agent"; "Delivery"; "Information"; "Informational Rights"; "Knowledge"; "Mass-market license"; "Person"; "Record"; "Return"; "Term". Section 117: "Reason to know".

Comment
1. Scope of Section. This section provides standards for "manifestation of assent." Section 113 deals with the related, important concept of an "opportunity to review". In this Act, having an opportunity to review a record is a precondition to manifesting assent.

2. General Theme. The term "manifesting assent" comes from Restatement (Second) of Contracts § 19. This section corresponds to Restatement § 19, but more fully explicates the concept. Codification establishes uniformity that is lacking in common law.

Restatement (Second) of Contracts §19(1) provides: "The manifestation of assent may be made wholly or partly by written or spoken words or by other acts or by failure to act." This section adopts that view. Conduct can convey assent as clearly as words. This rule is important in electronic commerce, where most interactions involve conduct rather than words. Subsection (b) adapts that principle to electronic agent contracting.

"Manifesting assent" has several roles: 1) a method by which a party agrees to a contract; 2) a method by which a party adopts terms of a record as the terms of a contract; and 3) if required by this Act, a means of assenting to a particular term. In most cases, the same act accomplishes the results under 1 and 2.

Manifesting assent does not require any specific formality of language or conduct. In this Act, however, to manifest assent to a record or term requires meeting three conditions:


· •First, the person must have knowledge of the record or term or an opportunity to review it before assenting. An opportunity to review requires that the record be available in a manner that ought to call it to the attention of a reasonable person and that readily permits review. Section 113 may also require a right of return if the opportunity to review comes after a person becomes obligated to pay or begins performance. 

· •Second, having had an opportunity to review, the person must manifest assent. The person may authenticate the record or term, express assent verbally, or intentionally engage in conduct with reason to know that the conduct indicates assent. Restatement (Second) of Contracts § 19. As in the Restatement this can include a failure to action if the circumstances so indicate. 

· •Third, the conduct, statement, or authentication must be attributable in law to the person. General agency law and Section 212 provide standards for attribution. 

3. Manifesting Assent.
a. Assent by Statements or Authentication. A person can assent to a record or term by stating or otherwise indicating its assent or by "authenticating" the record or term. Authentication occurs if a party signs a record or does an electronic equivalent. Section 102 (a)(6).

b. Assent by Conduct. Assent occurs if a person acts or fails to act having reason to know its behavior will be viewed by the other party as indicating assent. Whether this occurs depends on the circumstances. As in common law, proof of assent does not require proof of a person's subjective intent or purpose, but focuses on objective indicia, including whether there was an act or a failure to act voluntarily engaged in with reason to know that an inference of assent would be drawn. Actions objectively indicating assent are assent. This follows modern contract law doctrines of objective assent. Doctrines of mistake, fraud, and duress apply in appropriate cases.

Assent does not require that a party be able to negotiate or modify terms, but the assenting behavior must be intentional (voluntary). This same rule prevails in all other contract law. Intentional conduct is satisfied if the alternative of refusing to act exists, even if refusing leaves no alternative source for the computer information. On the other hand, conduct is not assent if it is conduct which the assenting party cannot avoid doing, such as blinking one's eyes. Courts use common sense in applying this standard in common law and will do so under this Act. Actions in a context of a mutual reservation of the right to defer agreement to a contract do not manifest assent; neither party has any reason to believe that its conduct will suggest assent to the other party.

Knowledge that conduct or inaction is assent satisfies this rule. Also, conduct is assent if a person has "reason to know" the conduct will lead the other party to believe that there was assent. Factors that relate to this issue include: the ordinary expectations of similar persons in similar contexts; language on a display, package, or otherwise made available to the party; the fact that the party can decline and return the information, but decides to use it; information communicated before the conduct occurred; and standards and practices of the business, trade or industry of which the person has reason to know.

The "reason to know" standard is not met if the computer information is sent to a recipient unsolicited under terms that purport to create a binding contract by failure to object to the unsolicited sending. In such cases, it is not reasonable for the sending party to infer assent from silence; the threshold for manifesting assent is not met.

c. Assent by Electronic Agents. Assent may occur through automated systems ("electronic agents"). Either or both parties (including consumers) may use electronic agents. For electronic agents, assent cannot be based on knowledge or reason to know, since computer programs are capable of neither and the automated nature of the interaction may mean that no individual is aware of it. Subsection (b) focuses on the electronic agent's acts, not knowledge or reason to know. Assent occurs if the agent's operations were an authentication or if, in the circumstances, the operations indicate assent. In this Act, manifesting assent requires a prior opportunity to review. For an electronic agent, this opportunity occurs only if the record or term was presented in such a way that a reasonably configured electronic agent could react to it. See Section 113(b). The capability of an automated system to react and an assessment of the implications of its actions are the only appropriate measures of assent.

d. Assent to Particular Terms. This Act distinguishes between assent to a record and, when required by this Act or other law, assent to a particular term in a record. Assent to a record encompasses all terms of the record. Section 208. Assent to a particular term, if required, requires acts that specifically relate to that term. This is like a requirement that a party "initial" a clause to make it effective. One act, however, may assent to both the record and the term if the circumstances, including the language of the record, clearly indicate that this is true, such as where assent is clearly indicated as being to the record and to a term the nature of which is made clear to the assenting party. 

4. Terms of Agreement. Manifestation of assent to a record is not the only way in which parties establish the terms of their agreement. This Act does not alter recognition in law of other methods of agreeing to terms. For example, a product description can become part of an agreement without manifestation of assent to a record repeating that description; the product description defines the bargain itself. A party that licenses a database of names of "consumer attorneys" need only provide a database of consumer attorneys since this is the bargain; the provider is not required to obtain assent to a record stating that deal. Similarly, the licensee can rely on the fact that the database must contain consumer attorneys, not other lawyers. If a product is clearly identified on the package or in representations to the licensee as for consumer use only, that term is effective without language in a record restating the description or conduct assenting to that record. Of course, if the nature of the product is not obvious and there is no assent or agreement to terms defining it, hidden conditions might not be part of the agreement.

Often, copyright or other intellectual property notices restrict use of a product without needing assent to contract terms. For example, a video rental may place a notice on screen that limits the customer's use such as by precluding commercial public performances. Enforceability of such notices does not depend on obtaining a manifestation of assent.

5. Proof of Assent. Many different acts can establish assent to a contract or a contract term. It is not possible to state them in a statute. In electronic commerce, one important method is by showing that a procedure existed that required an authentication or other assent in order to proceed in an automated system. This is recognized in subsection (d).

Subsection (d) also encourages use of double assent procedures as a reconfirmation showing intentional assent ("intentionally engages in conduct . . . with reason to know"). It makes clear that if the assenting party has an opportunity to confirm or deny assent before proceeding to obtain or use information, confirmation meets the requirement of subsection (a)(2). This does not alter the effectiveness of a single indication of assent. When properly set out with an opportunity to review terms and to make clear that an act such as clicking assent on-screen is assent, a single indication of assent suffices. See Caspi v. Microsoft Network, L.L.C., 323 N.J.Super. 118, 732 A.2d 528 (N.J. A.D. 1999), cert. den., 162 N.J. 199, 743 A.2d 851 (1999); Register.com, Inc., v. Verio, Inc. 126 F.Supp.2d 238 (SD NY 2000).

Illustration 1: The registration screen for NY Online prominently states: "Please read the License. It contains important terms about your use and our obligations. If you agree to the license, indicate this by clicking the "I agree" button. If you do not agree, click "I decline"." The on-screen buttons are clearly identified. The underlined text is a hypertext link that, if selected, promptly displays the license. A party that indicates "I agree" assents to the license and adopts its terms.

Illustration 2: The first screen of an online stock-quote service requires that the potential licensee enter its name, address and credit card number. After entering the information and striking the "enter" key, the licensee has access to the data and receives a monthly bill. Somewhere below the place to enter the information, but hidden in small print, is the statement: "Terms and conditions of service; disclaimers." The customer's attention is not called to this sentence, nor is the customer asked to react to it. Even though using the service creates a contract, there may be no assent to the terms of service and disclaimer, since there is no act indicating assent to those terms. If there is no assent to those terms, the court would determine contract terms on other grounds, including the rules of this Act and usage of trade.

Illustration 3: The purchasing screen of an on-line software provider provides the terms of the license, a space to indicate the software purchased, and two on-screen buttons indicating "I agree" and "I decline" respectively. A user that completes the order and indicates "I agree" causes the system to move to a second screen. This second screen summarizes the order and asks the user to click, either confirming its order, or canceling it. This satisfies subsection (a)(2) on intentional conduct and reason to know. It also satisfies the error correction procedure in Section 213.

6. Authority to Act. The person manifesting assent must be one that can bind the party seeking the benefits or being charged with the obligations or restrictions of the agreement. In general, this Act treats this issue as a question of attribution: are the assent-producing acts attributable to this particular person? A person that desires to enforce terms against another must establish that it dealt with an individual or agent that had authority to bind the person or, at least, establish that the person to be bound accepted the benefits of the contract or otherwise ratified the acts. If the individual who assented did not have authority and the conduct was not ratified or otherwise adopted, there may be no assent as to the party "represented," but only as to the individual who acted. If this occurs, both the purported principal and the relying party may be at risk: the relying party (e.g., licensor) risks loss of its terms with respect to the party it intended to have bound, while the purported principal ("licensee" using information not obtained by a proper agent) risks that use of the computer information infringes a copyright or patent, since the principal does not have the benefit of the license. There must be an adequate connection between the individual who had the opportunity to review and the one whose acts constitute assent. Of course, a party with authority can delegate that authority to another and such delegation may be either express or implicit. Thus, a CEO may authorize her secretary to agree to a license when the CEO instructs the secretary to sign up for legal materials online or to install a newly acquired program that is subject to an on-screen license.

Questions of this sort arise under agency law as augmented in this Act, such as by the provision on electronic agents in Section 211 or rules in this Act on attribution. Other law governs questions of ordinary agency law, estoppel and the like.

7. Modification of Rules. Subsection (e) recognizes that parties, by prior agreement, may define what constitutes assent with respect to future conduct in ongoing relationships. Compare Section 113(e). The parties may call for more or less formality than set out in this Act. This is important for cases where multiple transfers in electronic commerce occur pursuant to prior agreement. Assent in such cases can just as well be found in the original agreement as in the subsequent conduct.

8. Third Party Service Providers. Assent requires conduct by the party to be bound or its agents. If the party is enabled to reach a system because of services provided by a third party communications or service provider, the service provider typically does not intend or enter into in a contractual relationship with the provider of the information. While the customer's acts may constitute assent by the customer, they do not bind the service provider since the service provider's actions are in the nature of transmissions and enabling access, not assent to a contractual relationship.

Subsection (f) makes clear that service providers - providers of online services, network access, or the operation of facilities thereof - do not manifest assent to a contractual relationship simply from their provision of such services, including but not limited to transmission, routing, providing connections, or linking or storage of material at the request or initiation of a person other than the service provider. If, for example, a telecommunications company provided the routing for a user to reach a particular online location, the fact that the user of the service might assent to a contract at that location does not mean that the service provider has done so. The conduct of the customer does not bind the service provider.

Of course, in some on-line systems the service provider has direct contractual relationships with the content providers or may desire access to and use the information on its own behalf, and therefore may assent to terms in order to obtain access. In the absence of these circumstances, however, the mere fact that the third-party service provider enables the customer to reach the information site does not constitute assent to the terms at that site.

SECTION 209. MASS-MARKET LICENSE.
(a) [Limitation on terms.] Adoption of the terms of a mass-market license under Section 208 is effective only if the party agrees to the license, such as by manifesting assent, before or during the party's initial performance or use of or access to the information. A term is not part of the license if:

(1) the term is unconscionable or is unenforceable under Section 105(a) or (b);

(2) subject to Section 301, the term conflicts with a term to which the parties to the license have expressly agreed; 

(3) under Section 113, the licensee does not have an opportunity to review the term before agreeing to it; or

(4) the term is not available to the licensee after assent to the license in one or more of the following forms:

(A) an immediately available nonelectronic record that the licensee may keep;

(B) an immediately available electronic record that can be printed or stored by the licensee for archival and review purposes; or 

(C) in a copy available at no additional cost on a seasonable request in a record by a licensee that was unable to print or store the license for archival and review purposes.

(b) [Right of return and reimbursement.] If a mass-market license or a copy of the license is not available in a manner permitting an opportunity to review by the licensee before the licensee becomes obligated to pay and the licensee does not agree, such as by manifesting assent, to the license after having an opportunity to review, the licensee is entitled to a return under Section 113 and, in addition, to:

(1) reimbursement of any reasonable expenses incurred in complying with the licensor's instructions for returning or destroying the computer information or, in the absence of instructions, expenses incurred for return postage or similar reasonable expense in returning the computer information; and

(2) compensation for any reasonable and foreseeable costs of restoring the licensee's information processing system to reverse changes in the system caused by the installation, if:

(A) the installation occurs because information must be installed to enable review of the license; and

(B) the installation alters the system or information in it but does not restore the system or information after removal of the installed information because the licensee rejected the license.

(c) [Licensor's opportunity to review.] In a mass-market transaction, if the licensor does not have an opportunity to review a record containing proposed terms from the licensee before the licensor delivers or becomes obligated to deliver the information, and if the licensor does not agree, such as by manifesting assent, to those terms after having that opportunity, the licensor is entitled to a return.

(d) [Notice of refund.] In a case governed by subsection (b), notice must be given in the license or otherwise that a refund may be obtained from the person to which the payment was made or other person designated in the notice if the licensee refuses the terms.

Definitional Cross References: Section 102: "Contract"; "Information"; "Information processing system"; "Informational Rights"; "License"; "Licensor"; "Mass-market license"; "Mass-market transaction"; "Notice"; "Party" "Return"; "Term". Section 112: "Manifest assent"; Section 113: "Opportunity to review".

Comment


1. Scope of Section. Mass-market licenses are typically standard forms where the licensee either takes or leaves the license. Thus, significant protections are provided in this section. This section must be read in connection with Sections 208, 112 and 113. In addition, trade use, course of dealing, and course of performance are relevant, as are the supplementary terms of this Act on issues not resolved by express terms or practical construction. Sections 116(c), 302. Many mass-market licenses are available for review and agreed to at the outset of a transaction; but some licenses are presented later. This section deals with both and relies also on the rules in Section 208. Many mass-market transactions involve three parties and two contracts. That circumstance is addressed here and in Section 613.

2. General Rules for Enforceability. Several limiting concepts govern where assent to a record is relevant to establishing the terms of a mass-market license:

a. Unconscionability and Fundamental Public Policy. Even if a party agrees to a mass market license, paragraph (a)(1) makes clear a court may invalidate unconscionable terms or terms against fundamental public policy under rules that apply to all contracts under this Act. Unconscionability doctrine invalidates terms that are bizarre or oppressive and hidden in boilerplate language. See Section 111. For example, a term in a mass-market license for $50 software providing that any default causes a default in all other licenses between the parties may be unconscionable, if there was no reason for the licensee to anticipate that breach of the small license would breach an unrelated larger license between the parties. Similarly, a clause in a mass-market license that grants a license-back of a licensee's trademarks or trade secrets without any discussion of the issue would ordinarily be unconscionable. This section rejects the additional test in Restatement (Second) of Contracts § 211(3).

b. Conflict with Expressly Agreed Terms. Paragraph (a)(2) provides that standard terms in a mass-market license cannot alter terms expressly agreed to between the parties to the license. A term is expressly agreed if the parties discuss and come to agreement regarding the issue and the term becomes part of the bargain. For example, if a librarian acquires software for children from a licensor under an express agreement that the software may be used in its library network, a term in the license that limits use to a single user computer system conflicts with and is overridden by the agreement for a network license. Similarly, in a consumer contract where the vendor promises a "90 day right to a refund" and the parties agree to that, the mass-market license cannot alter that term between those parties. Of course, there must be an agreement and this rule is subject to traditional parol evidence concepts. This rule is consistent with Section 613 where the terms of a publisher's license do not alter the agreement between the end user and the retailer unless expressly adopted by them.

c. Assent and Agreement. Under this Act, a party adopts the terms of a mass market license only if it agrees to the record, by manifesting assent or otherwise. A party cannot do so unless it had an opportunity to review the record before it agrees. Section 112. Paragraph (a)(3) makes clear that, under Section 113, the record must be available for review and called to the person's attention in a manner such that a reasonable person ought to have noticed it before assenting. See Section 113. The opportunity to review the terms must come before assent to them.

Adopting terms of a record under this section for a mass-market license is pursuant to Section 208, and is subject to the limits stated in that section. If the terms of the record are proposed after a party commences performance, they are effective only if the party had reason to know that terms would be proposed and agrees or manifests assent to the terms once proposed. For mass-market licenses, however, even if reason to know exists at the outset, under this section the terms must be made available no later than during the initial performance or use of the information and the person has a statutory right to a return if it refuses the license.

d. Ability to Retain Terms. Paragraph (a)(4) provides additional licensee protection not present in other law. The person presenting terms of a mass-market license must make it possible for the licensee to retain a copy of the agreed license, or to obtain a copy if the contract was presented in a context in which it originally could not have been retained (e.g., presentation at a kiosk with no printing or copying capability). The ability to retain the license terms enables the licensee to have information about its obligations on an ongoing basis. Paragraph (a)(4) provides for a right that typically is not mandated in other general contract law (such as UCC Article 2). It outlines three options in which this capability to retain the agreed record can be achieved: 

· •presentation in a form the licensee can keep such as on paper or diskette or in the licensed computer program; 

· •presentation in retainable or printable electronic form such as an electronic presentation on a web site which the licensee can print, download, copy or email to a storage device of the licensee, or in the computer program itself; or 

· •provision of a copy on timely request from a licensee who is unable to print or store its own copy because the presentation does not allow that to occur. 

This paragraph is satisfied if a copy can be kept, printed or stored etc. after the licensee consents to the license, or obtained on request, whether the licensee in fact keeps or prints it at all or at that time, or uses a device that could do so. This is consistent with commentary to the federal Electronic Signatures in Global and National Commerce Act. See 146 Cong. Rec. S5281-06, at S5285, 106th Cong., 2d Sess. (June 16, 2000) (statement of Sen. Abraham).

3. Relevance of a License. The enforceability of a license is important to both the licensor and the licensee. License terms define the product by, for example, distinguishing between a right to use for a single user or with multiple users on a network, or between a right to consumer use or a right to commercial use. Often, the license benefits the licensee, giving it rights that would not be present in the absence of a license or rights that could not be exercised without permission of the owner of informational rights. See, e.g., Green Book International Corp. v. Inunity Corp., 2 F. Supp.2d 112_(D. Mass. 1998). The license allows the licensee to avoid infringement.

The terms of mass-market contracts can be established in many ways. An oral agreement may suffice as would an agreement to terms in a record. Product descriptions may define the bargain without reference to any record containing contractual terms. Parties may leave terms open and agree that the terms may be specified later by a party. 


4. Terms Prior to Payment. If a mass-market license is presented before the price is paid, this Act follows general law that enforces a standard form contract if the party assents to it. The fact that license terms are non-negotiable does not invalidate them under general contract law or this Act. A conclusion that a contract is a contract of adhesion may, however, require courts to take a closer look at terms to prevent unconscionability. See, e.g., Klos v. Polske Linie Lotnicze, 133 F.3d 164 (2d Cir. 1998); Fireman's Fund Insurance v. M.V. DSR Atlantic, 131 F.3d 1336 (9th Cir. 1998); Chan v. Adventurer Cruises, Inc., 123 F.3d 1287 (9th Cir. 1997). This Act's concepts of manifest assent and opportunity to review also address concerns relevant to such a review.

5. Terms after Initial Agreement. Mass market licenses may be presented after initial general agreement from the licensee. In some distribution channels this allows a more efficient mode of contracting between end users and remote parties; this is especially important where the remote party controls copyright or similar rights in the information. Enforceability of the license is important to both parties. Under federal law, a mere sale of a copy of a copyrighted work does not give the copy owner a number of rights that it may desire. The limitations in subsection (b) impose significant costs that create incentives for licensors to present terms at the outset when practicable for the distribution channel employed.

Most courts under current law enforce contract terms that are presented and assented to after initial agreement. See, e.g., Carnival Cruise Lines, Inc. v. Shute, 111 S.Ct. 1522 (1991); ProCD Inc. v. Zeidenberg, 86 F.3d 1447 (7th Cir. 1996); Hill vs. Gateway 2000 Inc., 105 F.3d 1147 (7th Cir. 1997); Brower v. Gateway 2000, Inc., 676 N.Y.S.2d 569 (N.Y.A.D. 1998); M.A. Mortenson Co., Inc. v. Timberline Software Corp., 998 P.2d 305 (Wash. 1999); I.Lan Systems, Inc. v. Netscout Service Level Corp., 183 F.Supp.2d 328, 46 UCC Rep.Serv.2d 287 (U.S. Dis. Mass., 2002) ("Step-Saver once was the leading case on shrinkwrap agreements. Today that distinction goes to . . . ProCD. . . 'Money now, terms later' is a practical way to form contracts, especially with purchasers of software" ). 

Subsection (b) imposes some added limitations. It allows such terms to be enforceable only if there is agreement, or if there is a manifestation of assent after a chance to review terms and only pursuant to the rule that a party that rejects terms for information must be given a cost free right to say no. This does not mean that the licensee can reject the license and use or copy the information. The right to a return creates a situation equivalent to that which would have existed if the licensee had a chance to review the terms and rejected the license at the preliminary agreement. It does not apply if the licensee agrees to the license. However, a mass-market licensee who agrees to the license but receives a nonconforming product has a right to reject the copy and obtain a refund of the contract fee as a remedy for breach of the contract. See Section 704(b).

a. Timing of Assent. Agreement to the mass-market record must occur no later than during the initial use of the information. This limits the time during which layered contracting may occur in the mass market and reflects customary practices in software and other industries. Of course, any applicable federal law that establishes a right to rescind a contract and return a product is not altered by this Act. Section 105. Also, assent to the record does not alter the licensee's right to refuse a defective product that constitutes a breach of contract. Assent to contract terms is different from acceptance of a copy. "Acceptance" of the copy ordinarily requires a right to inspect it. See Section 608. For mass-market transactions, this Act follows U.C.C. Article 2 on this issue.

b. Cost Free Return. Under subsection (b), if terms are not available for review until after an initial agreement, the party being asked to assent must have a right to reject the terms return the information product. Possible liability for the expense of reinstating a customer's system after review, creates an incentive to make the license or a copy available for review before the initial obligation is created. This Act refers to a return right, rather than a right to a refund, because, under developing technologies, the right may apply to either the licensee or the licensor, whichever is asked to assent to the record. See Section 102(57) (defining the right of return).

The return right under this section includes, but expands on the return right described in Section 113. In this section, the return right is cost free in that it requires reimbursement for reasonable costs of making the return and, if installation of the information was required to review the license, the reasonable costs in returning the system to its initial condition. The fact that this section states an affirmative right in mass market licenses does not affect whether under an agreement or other law, a similar right exists in other contexts.

The expenses incurred in return relate only to the subject matter of the rejected license (the computer information) and do not include goods delivered in the same transaction. Rights regarding the goods are governed by Uniform Commercial Code Article 2 or 2A. The expenses must be reasonable and foreseeable. The costs of return do not include attorney fees or the cost of using an unreasonably expensive means of return or lost income or the like unless such expenses are required to comply with instructions of the licensor. The reimbursement right refers to ordinary expenses, such as the cost of postage.

Similarly, if expenses are incurred because the information must be installed to review the license, expenses of reversing changes caused by the installation that are chargeable to the licensor must be reasonable and foreseeable. The reference here is to actual, out-of-pocket expenses and not to compensation for lost time or lost opportunity or for consequential damages. The expenses must be foreseeable. A licensor may be reasonably charged with ordinary requirements of a licensee that are consistent with others in the same general position, but is not responsible for losses caused by the particular circumstances of the licensee of which it had no notice. A twenty-dollar mass market license should not expose the provider to significant loss unless the method of presenting the license can be said ordinarily to cause such loss. Similarly, it is ordinarily not reasonable to provide recovery of disproportionate expenses associated with eliminating minor and inconsequential changes in a system that do not affect its functionality. On the other hand, the provider is responsible for actual reasonable expenses that are foreseeable from the method used to obtain assent.

c. Notice of the Right to Return. Subsection (d) provides that notice must be given indicating the person from whom the refund and return can be obtained. The notice may be given in the license or otherwise at a time making it possible for the person refusing the license terms to obtain a return within any reasonable time stated for it or, if no time is stated, a reasonable time. See Section 102(57) (defining the right of return). The purpose is to allow the licensee to assert its rights within the period for a return if it chooses to refuse the license. The section does not require the notice to include address or telephone information because, in mass-market distribution, the identity of the eventual retailer or other person from which a copy was obtained cannot be known in advance. In such cases, the person can be described, for example, as "the store from which you obtained this copy." See also Section 613 (describing when a right of return is due from a dealer) and Section 102(57).

