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Comments on Written Assignment #2
On the whole, again, most of the papers showed careful reading of the text and an appreciation for the ambiguous nature of the problem I asked you to address.  
Many of you still haven’t gotten down yet the basic rules of citation—when to do it and how do to it.  I’ll try to give more specifics below, but at the same time I encourage almost everyone to consult (not for the first time, I hope) an authority.

There are also still some recurring problems with “look and feel.”  Let me make myself even clearer than before.  In the future, I will not accept papers that are not:
1. Stapled.

2. Numbered.

3. Printed on one side of the paper only.

4. Submitted in hard copy by the due date (absent prior arrangements).

5. Given adequate margins in which to write comments.

These are not arbitrary rules!  Forty students translates to a lot of paper for me to handle and a lot of text to get through in very little time.  I can’t do it without this minimal level of help from you.

I also encourage you to re-read my comments on Written Assignment #1, as many of you are continuing to make mistakes I highlighted from last time.  Just because I don’t repeat those comments here doesn’t mean they don’t apply.  Outline, read out loud, proofread—these are the most important, but spelling, punctuation and grammar are still issues for some of you.
Again, if you have questions about my comments below or on your paper, by all means let me know in whatever way is most convenient for you.

.

General Comments

1. Footnotes and Endnotes.  There were a number or repeated problems here, so let me spell out more specifically what is required.
A. When to give a note – Any time you reference significant facts from a source, you must cite.  In particular, when you quote, you must give a note.  If you are giving a lot of facts from the same source, you can save the note to the end of the paragraph, but only if that is the only reference for that paragraph.  Some of you went several paragraphs without a note.

B. Footnote or endnote – I don’t care which you use (for that matter, internal citations, as Judge Posner uses, are also fine), but you need to be consistent.  Don’t use both in the same paper.  And if you use footnotes, they go on the same page as the reference.  If you use endnotes, they all go at the end of the paper but should not be subscripted.  In ancient times (when I was in college), footnoting was a major headache because you had to keep track of how much space you needed at the bottom of the page—today, word processing software does this for you automatically and beautifully.

C. Citing a case – Even though I gave you the correct citation for Sutter in the assignment itself, many of you—actually, most of you--still got it wrong.  At a minimum, the citation for a case must give the caption (X v Y), the volume and first page of the reporter where it is published (XXX F.3d YYY) and the court and year it was published.  The caption should be underlined.  So:

Sutter Insurance Co. v. Applied Systems, Inc., 393 F.3d 722 (7th Cir. 2004).

This is the minimum citation—some authorities require much more complicated formats.

Subsequent references in the text or a note can be just the name of the first party, e.g., “Later in the Sutter opinion…” and in a note, you need only give the actual page number on which the reference appears, e.g., Sutter, 393 F.3d at 725.  (Remember to underline or italicize the caption.)  

If you want to get fancy, you can simplify even more for repeated references to the same source (case or otherwise), using Ibid. or Id.  So for example if you have two notes in a row that both reference Sutter, it would look like this:

1. Sutter, 393 F.3d at 725.

2. Id. at 726.  (If the second reference is on the same page as the note above, just say Ibid.)
If there has been an intervening citation, however, no matter what it was to, you can’t use Id. (Id. means the same as directly above).  You need to go back to the short form, i.e., Sutter, 393 F.3d at XXX.

Another variation.  If the first reference is to a page other than the first page, give the pinpoint using a comma:  

Sutter Insurance Co. v. Applied Systems, Inc., 393 F.3d 722, 725 (7th Cir. 2004).

You do not need a comma after Id. or Ibid.  On the other hand, there needs to be a period at the end of every note.

D. Page Number – Whether using footnotes or endnotes, you must, as I mentioned in the previous memo, give the specific page number you are referencing.  For judicial opinions, those page numbers come from the official reporter, in this case The Federal Reporter, Third Edition (F.3d).  Sutter begins on page 722 of volume 393 of that reporter, so all page numbers will begin with 722, not 1.  
The only version of this opinion that has a page 1 is the LEXIS version, and that is not authoritative—nor is it useful as a citation because not everyone has access to LEXIS to find the specific material you are citing.  

This does not mean you have to go to the library and get a copy of the printed book in order to find out the correct page number.  LEXIS gives you the page numbers in F.3d in brackets whenever the page “changes.”  So if you see “[*724]” in the printout, that’s LEXIS telling you that in 393 F.3d, this is the spot where the opinion moves on to page 724.  (If there are multiple reporters, you will see [* XXX] and [** XXX], etc.  The first reference tells you which reporter is the single “*”, which is the “**”, etc.)  Those are the page numbers you must give in a footnote.  (And by the same token, the bracket information is not actually in the opinion, so if it appears in a passage you are quoting, leave it out—it’s not there.)

It is not necessary (indeed, not helpful) to provide parallel citation information, especially when the parallel cite is to LEXIS or other on-line reporters.  Just give the citation and page numbers from the official reporter.

E. Endnote format – If you are using the bibliographic style of endnotes, where you give the reference in parenthesis in the text in shorthand, there are a few common errors worth noting.  First, for judicial opinions, the “name” of the source is the short form of the caption, not the name of the judge.  Second, you must give a page number in the parenthetical reference.  Third, the parenthetical reference goes outside of the ending punctuation for the sentence.  So, for example,

…, as noted in Schedule A of the contract.  (Sutter 724)
Substantive Comments

Again, there was no “right” answer to this assignment.  Frankly, I have a very different view of the case than Judge Posner, but the bottom line is that we can’t ever be certain what happened here.  For one thing, all we have is Posner’s interpretation of the district court’s interpretation of a contract that was the result of a series of earlier communications between two parties about whom we know very little.  That level of filtering alone should tell you that however you came out on this case in the third section it was probably not appropriate to sound absolute or definitive about your view.  Sutter wasn’t clearly right, nor was Applied.
Again, distilling what I thought best and worst of all the papers, here are some comments, broken down by section.

1.  The Transaction
This section asked you to summarize the relevant facts from the case.  The keyword here is relevant.  If you mentioned a fact that didn’t appear later in your paper, it probably wasn’t relevant.  On the other hand, any fact you mention in your analysis ought to have appeared in this first section of the paper.  
Here are some relevant facts that should have been mentioned no matter what:

· Schedule A – Schedule A lists the lines of business and features that the Diamond System supports, including agency billing.  Schedule A also has a headnote that warns that not all features in the list will be available depending on “each company’s specifications and implementation plans,” whatever that means.

· Schedule F – Schedule F breaks down the pricing for the software, which includes a base price and add-ons for each combination of state and line of business.  Schedule F also notes that the scope of the contract is the implementation of California Preferred Homeowners, which will be considered installed when Applied provides the “minimum functionality indicated as ‘necessary to go live’ on Schedule ‘A.’” At that point, Sutter owes $360,000.  “Go live” is elsewhere defined to include “limited defects or errors.”
· Sutter accepted the implementation of California Preferred Homeowners (indeed, is still using it) and made payment per Schedule F.

· Sutter had 27 other lines of business, the “Tier 1” lines.

· The parties began work on (Some?  All?) the Tier 1 lines.  We don’t know the terms under which that happened, but there is no reason to believe there was a second contract.  Nearly all (but not all) of the Tier 1 lines required agency billing, which California Preferred Homeowners did not.  Internal communications from Applied (But from whom?  The CEO?  The janitor?) indicated that Applied had limited experience implementing this feature.  

· Note that there is nothing to indicate Applied had no experience with agency billing, or that they were unable to make it work under any circumstances, or that there was no agency billing in the base system.  It may be that agency billing is not in the base system and that Schedule A misrepresents the software.  It may also be that there is a form, perhaps a simple form, of agency billing in the base system but that what Sutter wanted was a more complicated or significantly different implementation of it, one that Applied could not fit into the software architecture or could fit only with an effort that would have taken more time or money than the parties were willing to accept.
· At some point (we don’t know the circumstances) Applied stopped working on the Tier 1 lines.  Sutter continued to use the base system for California Preferred Homeowners and looked for other solutions for the other lines.  It isn’t entirely clear but it appears they got their previous vendor or some third party to update their existing software.  In any case, they demanded a full refund from Applied, then sued.  Applied counter-claimed
 for the $35,000 line of business fee it would have charged had the next Tier 1 line ever “gone live” with agency billing, on the theory that they had tried to make the modification.
So if these are the relevant facts, what are the irrelevant facts?  Does it matter that there was an integration clause in the contract?  That there was a no-revocation clause?  Probably not.  Does it matter that Sutter is in California and Applied is in Illinois?  In some cases it might, but not here.  Does it matter that the case was originally heard in the Northern District of Illinois Eastern Division as opposed to any other district court?  (No.)  Does it matter that the appellate panel that heard the appeal included Judge Bauer and Judge Rovner?  (No.)

One thing to watch out for here and elsewhere is not to misrepresent, overstate, or otherwise mess up the facts.  A lot of you changed the details, sometimes in significant ways (e.g., by saying Applied had “no” experience with agency billing).  It is attractive to get facts that lead to an unambiguous result, but if those were the facts there would never have been a lawsuit in the first place.  Embrace the ambiguity—and get used to it.
Likewise, if you are quoting from any source, it is essential to quote accurately.  Some of you misquoted the opinion or the contract in significant ways—a very bad thing to do.
2.  Analysis and Critique of Posner’s Opinion
There are two main sections in Posner’s analysis.  One highlights what he sees as inconsistencies in the district court’s opinion with regard to the resolution of the breach of contract issue.  The second part gives his analysis of the competing explanations offered by Applied and Sutter of what the contract does or does not mean.

A.  Inconsistency in the District Court’s Opinion

The inconsistency Posner points out involves Schedule A.  The district judge believes that Applied is entitled to payment of the $360,000 for the first line, meaning it “went live” in accordance with Schedule A.  But then Posner points out that the judge also denies the counter-claim with reference to the same Schedule—that apparently (it isn’t clear) the district judge found that the “agency billing” reference in Schedule A was not satisfied, and neither the headnote nor the Schedule F “limited errors” reference applied.  So on the one hand not having agency billing doesn’t matter to Sutter’s claim, but it does matter to Applied’s counter-claim.
But is there an inconsistency?  Not necessarily.  The district judge says that Applied met the terms of the contract and was entitled to the $360,000.  That is, since Schedule F only called for the implementation of California Preferred Homeowners, the status of agency billing played no part in the fee and therefore Sutter loses.  As for Applied’s counter-claim, he may have been saying that as a continuation of the contract, Sutter offered to pay the $35,000 line of business fee for the first of the Tier 1 lines but that the condition of agency billing in the base system was such that Applied was not entitled to it—that Applied’s failure to deliver on the subsequent installation, in other words, is the first time the “agency billing” promise in Schedule A is relevant at all.

B. “Commercial Reasonableness”

As to the second part, Posner goes beyond the text of the contract and tries to come up with a sensible interpretation—that is, a view of what really happened in which both Applied and Sutter could be seen to have behaved rationally in signing the contract.  This is what he means by “commercial reasonableness.”  He is not saying that the contract was bad and that Sutter shouldn’t be held to it.  He is saying that Applied’s version of what happened flies in the face of commercial reality—that if the contract means what Applied says it means, then one would conclude that Sutter behaved irrationally, whereas under Sutter’s view of what the contract means, both parties behaved rationally.  The doctrine of commercial reasonableness tells us that if there is realistic doubt as to what the contract means, pick the interpretation that leaves us thinking both parties were rational in signing it.  Because absent a time machine, that’s the best we can do.
So far so good.  You might object that the contract is not ambiguous, and that therefore the court shouldn’t second guess who was or was not acting rationally.  But Schedule A is pretty vague, especially the headnote.

But you might then ask, as many of you did, whether Posner’s application of commercial reasonableness was sound.  On the one hand, the two-part pricing structure in Schedule F certainly suggests that Sutter intended to install more than just the one line/state combination, and that indeed Applied prices its software for just such a scenario—get the first one in and, if you are satisfied, continue to implement the other lines and states.  If that is the case, then the agency billing problem is significant right from the start and not just when we get to the subsequent installations.  Sutter, on this view, picked California Preferred Homeowners because it was the most urgent and perhaps easiest installation to do, giving them a better idea (better than marketing materials) of what the base system was really like.  But everyone knew right from the start that agency billing was a requirement, and if it wasn’t there, then there was no point to getting even one non-agency billing line up and running.

Unfortunately the contract doesn’t really say that, and that might be a function of the way software contracts get written.  A company in Applied’s position is likely to come in at the end of the sales process with a boilerplate agreement that the sales person and the CIO modify together and then, perhaps after both get approval from their legal counsel, sign.  (Note that there’s a Schedule A and a Schedule F, suggesting that the boilerplate has a B-E that were left out.)  Neither the CIO nor the salesperson is likely to know or care about the fine points of contract law, and both may be eager to get the “paperwork” out of the way.  Maybe it’s end-of-quarter for the salesperson, and maybe the CIO has already excluded all the other possible software packages and really needs to get started on the conversion.

So maybe the contract is unclear because it is unclear—that is, maybe the parties just hadn’t discussed or decided what would happen if, after a successful “go live,” the next installation proved infeasible or even impossible given the architecture or features of the base system.  Applied and Sutter both assumed they meant the same thing when they said “agency billing,” but when it came time to look at the details, it turns out they were talking about very different things.  
And that might not even be all that surprising—for there may have been many features of the base system that Sutter didn’t yet know the specific details of when they started on the first line.  Perhaps the other features worked just fine, and only in retrospect is it clear that they should have focused their attention sooner on the specifics of agency billing. 

Assuming that or something like it is what happened, how does commercial reasonableness apply here?  Well, the answer to that depends a lot on understanding the realities of the relevant market—in this case, the market for insurance software from vendors of Applied’s size and customers of Sutter’s size.  Posner clearly thinks $360,000 is a lot of money—an absurd amount of money—just to test out the system.  Is it?  Relative to what?  
One way to get a sense of the parties’ actual expectations is to do the math.  Had Applied in fact supplied working software for all the Tier 1 lines in all the states in which Sutter did business, the final licensing fee for the software would have been $4 million.
  Rather than charge that amount from the outset, Applied offers a “taste test” for $360,000—less than 10% of the fee in this case--in hopes that the client will like the system well enough to swallow the entire pill.  If they don’t, well, is $360,000 an unreasonable fee for Applied to charge for the time and effort it spent trying to satisfy the client?  

Given the potential revenue from Sutter, it seems unlikely Applied would have casually walked away from the deal—that is, from their standpoint getting $360,000 is a pretty big disappointment here.  Sutter, at the same time, is left in a difficult position—having spent the money is the least of their problems, for now they are back at square one with the clock ticking on their old software’s usability.  

So what was commercially reasonable here?  To assume that software of this nature is large and complicated, and that both vendors and customers have to take some risks when they buy it, risks that Applied tries to manage with its multi-part pricing fee?  Or to assume that Applied knew all along that this client was never going to be happy with its agency billing feature, wrote a clever contract and then walked away with its less-than-10% fee for delivering something of limited use?  (It would sure be nice to know just how much “agency billing” support was really in the base system, just how different Sutter’s requirements were, why Applied couldn’t deliver, and how the parties decided it was time to stop trying—but we don’t know any of that, do we?)

The asides—No Kidding!  Learning at Sutter’s expense!—give some hints about how much Posner doesn’t know about large package software installations.  Companies can and do spend millions trying to get, say, SAP or Oracle or Siebel to work without successfully converting even a small part of the business--a function of the complexity of software, the difficulty of nailing down requirements, and the relative youth of software engineering as  a discipline.  All of these would be necessary elements of a true “commercial reasonableness” test for a transaction of this nature, but they aren’t present here.

As some of you said, Posner has the right doctrine but the wrong application, for he doesn’t cite and doesn’t seem to appreciate the realities of the relevant software market and practices noted above (the “custom” as the doctrine puts it).  Indeed, he is not applying commercial reasonableness at all—he is applying his own personal view of reasonableness, based on…what?  Well, we don’t know what.  His own personal purchase of packaged software (a very different set of commercial realities, surely)?  Personal animosity to Applied (unlikely)?  Material in the record that he saw but didn’t reference in his opinion (possibly)?    
This raises an institutional point—how can judges, especially appellate judges who are just reviewing a cold record—ever apply commercial reasonableness in an appropriate way?  

Then again, Posner’s analysis here is not definitive or even binding—for he invites the district judge, on the one hand, to collect the missing evidence that would clear up some of the confusion here and try again and, on the other hand, encourages the parties to find some solution that avoids any further litigation.  (By the time a case of this nature gets to the court of appeals, by the way, it has surely cost the parties in total more than the amount at stake here.)
Economic Analysis

One last point.  Some of you tried to make the argument that Posner’s “commercial reasonableness” analysis reveals a bias for “economic” decision-making, good or bad.  In this case I don’t think that’s what’s going on, but in any event if you were going to go down that path you needed to make clear what you think doing so means.  The “law and economics” approach doesn’t just mean that the judge includes a discussion of commercial aspects of the case.  This case is by definition a problem of commercial law, so talking about the “economics” of the transaction is in some sense unavoidable.  

Remember that I said the goal of “law and economics” in its normative form is to make decisions that will guide future transactions in a way that maximizes economic value to society as a whole.  It doesn’t mean deciding a case based on what the judge thinks would have been the right contract for the parties to sign after-the-fact and then pretending that they did.  (For one thing, that would encourage parties to be careless in contracts on the expectation that the courts will fix them later, a very inefficient practice that Posner would not want to encourage.)

If anything, Posner is wearing his pragmatic hat here, trying to understand what likely did happen based on an understanding of the realities the parties were in at the time of the transaction.  The weakness of his argument suggests, perhaps, some of the limits of pragmatism as practiced by federal appellate judges with limited experience and limited access to those realities.
Obviously I wasn’t looking for any one of or certainly not all of these arguments in your paper, but I did expect to see analysis and criticism that was specific, organized, and relevant.

� A technical note here.  Applied does not “counter sue” or file a second lawsuit, as some of you said.  They counter-claimed, which in effect added their own claim to Sutter’s lawsuit as part of their defense.





� Actually it probably does matter, though I wouldn’t have expected anyone to know why.  As it happens both Judge Bauer and Judge Rovner are themselves former district court judges who were promoted to the Court of Appeals, and it may be that Posner tempered his criticism of the district judge and remanded rather than reversing in part to address concerns the other judges—perhaps more sympathetic to the demands on trial judges—might have otherwise had in signing on to Posner’s opinion.  If you made this point, great, then it would be relevant to mention the other judges.  If not, then not relevant.


� Twenty-seven lines at $35,000/line times four states at $25,000/state.
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