Intellectual Property and Search

Who controls the way we access
Information on the web?

Jason Schultz, Staff Attorney
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3 Questions
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Who controls our access to online info?
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Should online access to information be more,
less, or equal to offline access?
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[3]

What are the competing public policies behind
|IP and search?
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Who controls our access to online info?
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Who controls our access to online info?

Demand

Quantity
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Who controls our access to online info?
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Who controls our access to online info?
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Who controls our access to online info?
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What is intellectual property?

Patents
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What is intellectual property?
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What is intellectual property?
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What is intellectual property?

formula

Trade Secrets
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What is intellectual property?
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Primary IP for Search Providers

Trade Secret + Patent + Trademark
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Primary [P threats to Search Providers

Copyright +  Trademark
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Trademark Protection

e Promotes investment in brand names/logos
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Trademark Threats to Search

Web Images GCroups Mews Froogle Local™™  more »

Advanced Search

GOL )8[(’3 1-B00-contacts Search | Fomances

Results 1 - 10 of about 1,090,000 for 1-800-contacts. (0.09 seconds)

Web
1B00CONTACTS.com

winvw. 1800centacts.com World's largest contact lens store. We deliver. You save.

1-800 Contacts®
1-800Contacts.com $40-$90 Off on All Popular Brands. Free Shipping on all orders. -aff

Contaci | enses at 1-800 CONTACTS | World's Largest Contact L ens Store®
1-800 CONTACTS - The world's largest contact lens store®. Over 20 millien factory-fresh
contacts in stock, including Acuvue, Focus, Freshlook, Optima, ..

www. 1800contacts.com/ - 31k - -

We deliver. You save. THE PRESCRIPTION ALL ABOUT THE DOCTOR MY ...

1 800 Contacts Logo ... discontinue use immediately and consult your eye care professional.
Copyright ® 2005 1-800 Contacts, Inc. All rights reserved.
w1 800contacts. com/doecAndBx/DocRx-release-1.shtml - 30k

[ ]

ror] 1he Honorable Ellsworth Van Graateiland, of the United 1 States ..
FLOFAdobe Acrobat - Miew as HTML

1-800 Contacts, 309 F. Supp. 2d at 478. Each type of ad. 17. appears in a window that is

separate ... main browser window (containing the 1-800 Contacts ...

www.eff.org/legal/cases/1800contacts v whenu/decision.pdf -

ror; 1 UNITED STATES DISTRICT COURT SOUTHERN DISTRICT OF NEW YORK ...

POF/Adobe Acrobat - Wisw as HTML
locations within the 1-800 Contacts domain. The URL of 2 webpage ... the main browser
window (containing the 1-800 Contacts website) ...
www. Ny sd.uscourts. gov/courtwely pdif DOZNY SC/03-10121.POF -

Save on Contact Lenses
Allthe Top Brands of Contacts
Free Shipping - Order Direct Today

wnw. 1800ANyLens . com

1 800 contacts
Buy Contact Lenses Online. Offers
Order Contacts, All Brands. aff

www. lenses.store.com

1800Contacts Coupons
Save on your next order from
1800Contacts! Other stores as well.

W, secret-coupons.com




Keywords v. Trademarks
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competitor

‘1 .

il

LENTINI'S
Pizza & Family Restaurant

Weis Kine's shopping Center
Route 73, (Oley, PA
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Infringement

John C. Eastman (SBN |
-EHE CLAREMON

Artorneys for Plaintiffs

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

1D HOROWITZ, ) No.
IDR HERNANDEZ

COMPLAINT FOR:

UEL R
REG BELLUOM
DON HAGNER,
MICH, A.r.L s-NDLR and
STO ¥, m\lmdualh .1\1\1 on ) 2. ULTRA VIRES EXPENDITURE OF
TAXPAYER FUNDS (COMMON

(CODE OF CIVIL PROCEDURE SEC- |
I

)

)

)

}

} 1. WASTE OF TAXPAYER FUNDS

)

)] 526a); |
]

County of Los Angeles; and P
AN CHURCHL on behalf of itself and
4 OF ARTICLE 1, SEC-
¥ THE CALIFORNIA CON-
10N (“NO PREFERENCE

. YIOLATION OF THE “ESTABLISH-
] AENT E” OF THE FIRST
Page 1 of 18

COMPLAINT
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Initial interest confusion

Using a trademark to confuse and “lure” a
consumer to a different vendor

Consumer buys knowingly from second
vendor but not without initial deception

Illegal In several

J.S. jurisdictions

Judged on how |
confused by com

Kely consumers would be

netitor’s use of trademark
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So do keywords confuse people?

Web Images GCroups Mews Froogle Local™™  more »

Advanced Search

GOL )8[(’3 1-B00-contacts Search | Fomances

Results 1 - 10 of about 1,090,000 for 1-800-contacts. (0.09 seconds)

Web
1B00CONTACTS.com

winvw. 1800centacts.com World's largest contact lens store. We deliver. You save.

1-800 Contacts®
1-800Contacts.com $40-$90 Off on All Popular Brands. Free Shipping on all orders. -aff

Contaci | enses at 1-800 CONTACTS | World's Largest Contact L ens Store®
1-800 CONTACTS - The world's largest contact lens store®. Over 20 millien factory-fresh
contacts in stock, including Acuvue, Focus, Freshlook, Optima, ..

www. 1800contacts.com/ - 31k - -

We deliver. You save. THE PRESCRIPTION ALL ABOUT THE DOCTOR MY ...

1 800 Contacts Logo ... discontinue use immediately and consult your eye care professional.
Copyright ® 2005 1-800 Contacts, Inc. All rights reserved.
w1 800contacts. com/doecAndBx/DocRx-release-1.shtml - 30k

[ ]

ror] 1he Honorable Ellsworth Van Graateiland, of the United 1 States ..
FLOFAdobe Acrobat - Miew as HTML

1-800 Contacts, 309 F. Supp. 2d at 478. Each type of ad. 17. appears in a window that is

separate ... main browser window (containing the 1-800 Contacts ...

www.eff.org/legal/cases/1800contacts v whenu/decision.pdf -

ror; 1 UNITED STATES DISTRICT COURT SOUTHERN DISTRICT OF NEW YORK ...

POF/Adobe Acrobat - Wisw as HTML
locations within the 1-800 Contacts domain. The URL of 2 webpage ... the main browser
window (containing the 1-800 Contacts website) ...
www. Ny sd.uscourts. gov/courtwely pdif DOZNY SC/03-10121.POF -

Save on Contact Lenses
Allthe Top Brands of Contacts
Free Shipping - Order Direct Today

wnw. 1800ANyLens . com

1 800 contacts
Buy Contact Lenses Online. Offers
Order Contacts, All Brands. aff

www. lenses.store.com

1800Contacts Coupons
Save on your next order from
1800Contacts! Other stores as well.

W, secret-coupons.com




Are we being diverted or informed?
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Are we being diverted or informed?




IS It pro or anti-competitive?

Web Images GCroups Mews Froogle Local™™  more »

Advanced Search

GOL )8[(’3 1-B00-contacts Search | Fomances

Results 1 - 10 of about 1,090,000 for 1-800-contacts. (0.09 seconds)

Web
1B00CONTACTS.com

winvw. 1800centacts.com World's largest contact lens store. We deliver. You save.

1-800 Contacts®
1-800Contacts.com $40-$90 Off on All Popular Brands. Free Shipping on all orders. -aff

Contaci | enses at 1-800 CONTACTS | World's Largest Contact L ens Store®
1-800 CONTACTS - The world's largest contact lens store®. Over 20 millien factory-fresh
contacts in stock, including Acuvue, Focus, Freshlook, Optima, ..

www. 1800contacts.com/ - 31k - -

We deliver. You save. THE PRESCRIPTION ALL ABOUT THE DOCTOR MY ...

1 800 Contacts Logo ... discontinue use immediately and consult your eye care professional.
Copyright ® 2005 1-800 Contacts, Inc. All rights reserved.
w1 800contacts. com/doecAndBx/DocRx-release-1.shtml - 30k

[ ]

ror] 1he Honorable Ellsworth Van Graateiland, of the United 1 States ..
FLOFAdobe Acrobat - Miew as HTML

1-800 Contacts, 309 F. Supp. 2d at 478. Each type of ad. 17. appears in a window that is

separate ... main browser window (containing the 1-800 Contacts ...

www.eff.org/legal/cases/1800contacts v whenu/decision.pdf -

ror; 1 UNITED STATES DISTRICT COURT SOUTHERN DISTRICT OF NEW YORK ...

POF/Adobe Acrobat - Wisw as HTML
locations within the 1-800 Contacts domain. The URL of 2 webpage ... the main browser
window (containing the 1-800 Contacts website) ...
www. Ny sd.uscourts. gov/courtwely pdif DOZNY SC/03-10121.POF -

Save on Contact Lenses
Allthe Top Brands of Contacts
Free Shipping - Order Direct Today

wnw. 1800ANyLens . com

1 800 contacts
Buy Contact Lenses Online. Offers
Order Contacts, All Brands. aff

www. lenses.store.com

1800Contacts Coupons
Save on your next order from
1800Contacts! Other stores as well.

W, secret-coupons.com




GEICO v. Google

« Eastern District of Virginia, August, 2005
 Nominative Use
e Survey Says:

— 67.6% expected to reach GEICO via sp links

— 69.5% thought that the sponsored links were
either for GEICO or affiliated with GEICO

— 20.1% said that to purchase insurance from
GEICO, they should click on sponsored links.
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GEICO v. Google

* The Court says

— “Serious doubts about survey accuracy as to
actual users' experiences with and reactions to
the Sponsored Links.”

— None of the control group was confused when
Nike ads were displayed in response to a
GEICO keyword.

— use of the trademark as a keyword, without
more, not causing a likelihood of confusion.
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GEICO v. Google

e Bottom Line:
— Advertisers can use “GEICO” keyword

— But cannot put “GEICO” in header or
language of advertisements

— Google liable for ads with GEICO In text
or header, so must affirmatively filter
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American Blinds v. Google

e
Web Images Groups MNews Froogle Local™™ more »

GOL )gle american blind Search %

Web Results 1 - 10 of about 35,400,000 for american blind. (0.12 seconds)

American Blind
www . AmericanBlinds. com Get Free UPS Ground Shipping wiour Order Today - Get info & Shop Now!

American Blinds and Wallpaper
Offering wallpaper, curtaing, framed art, lighting, paint, blinds and shutters,
area rugs and home accenis.

wwnw. decoratetoday .com/ -

AMERICAN BLIND SKIING FOUNDATICN

ABSF is a nen-profit totally volunteer organization that provides blind children
and adults cpportunities to build confidence and independence through ...

wwew.absf.org! - Bk

AMERICAN BLIND SKIING FOUNDATION

AESF logo, ABSF American Blind Skiing Foundation ... Guides and blind skiers
should meel in the back room of the rental building on the Lop Tloor just past ...
www absf org/skischd htm - 18k - -

American Blind and Wallpaper Factory

American Blind and Wallpaper Factory is the place to find thousands of wallpaper
books, window coverings, draperies, customn framed art, area rugs, lighting, ...
www. bestbuysonthenet com/bon/reports/240.html - 28k - -

Google Sued For Trademark Infringement
American Blind says Googles sale of ils brand name as a keyword is lrademark
... American Blind and Wallpaper Factory filed a complaint against the search ...

M

www.clickz.com/news/article. php/3305871 - 41k - Oct 9, 2006 - -

Google Inc. v. American Blind & VWallpaper Factory, Inc. - Phillips ...
Owur Internet Law Library features extensive summaries of court decisions shaping
the law of the webh; providing facts, analysis and pertinent quotes from ...

www phillipsnizer.com/library/cases/lib case368.cfm - 31k - -

American Blinds Wallpaper

(Online Coupens) Blinds & Wallpaper
Cirder Direct & Save -Free Shipping
CouponCart.com/AmericanBlinds

Shop DecorateToday.com

American Blind & Wallpaper Factory
Premier Shopping Affiliate Partner
W pepperjam.com/decoratetoday . htrm

American Blind
Great deals on American Elind
Shop on eBay and Save!

WwWW.egay.com

Elind Man's Bluff

Submarine Espicnage Paperback Book
Books al SHOP.COM

SHOP.COM




American Blinds v. Google

* Northern District of California (ongoing)
e Descriptive Use
* No ruling yet on issue of confusion
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Three additional notes

e Pop-up/Adware
—1-800-Contacts v. WhenU
—“use” of mark In internal databases

e Opt-in v. opt-out
* International cases
— France (opt-in)
— Germany (opt-out)
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Copyright threats to Search

Spiders
Caching
Indexing
Linking
Image index
Book project
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Copyright Theory

To promote art and creativity

Give strong controls over copying of works
of art and science for a set term

Provides incentive to create new works

Balance with public dissemination and
public access to information
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Copyright Theory

o Copyright owner gets to control most
“copying” of her work

Reproduction
Distribution
Derivative Work
Display
Performance
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Copyright on the Web

» Before the web, only machines and
businesses made most copies
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Everything you do online makes a copy
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DvD
Backup devices

Analog Monitor Output N

Camera input 1 - 16

Remote Monitoring Systam
Wia LAN INTERMET, |SDM,
NETWORK FSTN

LAN INTERMET
ISDM, PSTN

DVR SYSTEM 1

Digital owtpuwt 1 - 4

Y il

‘ T T - }
I’] ‘; E. ’ DVR 5YSTEM 2

DVRE SYSTEM M _'T Network Backup Server With

DigitalEYe Confguraton |

Via Ethernet LAN or |ntemet
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Everything you do online makes a copy
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Everything you do online makes a copy

SHMTE or
File based
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verything you do online makes a co

Open IM Architecture
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Ihd Client &
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Copyright on the Web

e Every computer/device Is a copy machine
» Every copy is potentially illegal
— Must either have permission or fair use

— If not, may face damages of up to
$150,000 per work infringed

e Search engines copy, index, and distribute
Information to millions of people
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Search engine strategies

o Search relies on three strategies
— Implied permission/Opt-out
— Fair Use
— Blind hope
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Implied permission/Opt-out

e Theory
— You made it publicly available
— You meant us to index it
— You can opt out via notification or robot.txt
— Covers spidering, caching, indexing and linking

o Opt-out respected and legally required under
certain circumstances

I= Electronic Frontier Foundation




Fair Use

o Traditionally a defense for
— Personal non-commercial use
— Educational/First Amendment activity

— Transformative Uses
e Creative (remixing)
 Functional (thumbnails)
e K: Does use reduce sales of original work?
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Coogle e

Moderate SafeSearch is on

Images

Image Search

Mera]
Groupe  Mews Froogle Local™®™

maore »

Adwvanced Image Search
Frefarances

Search

Images

wolves.jpg
525 x 700 pixels - 73k
wiww . canislupusdesign.com)/
mages/walves. jpg

Wolves-large.jpg

GO0 x 399 pixels - 47k

www.vermontlaw. edu/
emplibrary/\Wolves-large.jpg

white.jpg
800 x 600 pixels - 324k
www ualberta. cal=zgurs Kitwwolf html

wl-wolves higjpg
507 x 400 pixels - 83k

warw holmbergphoto.comiwolves_html

Fesults 1 - 20 of about 242,000 for wolves [definition]. (0.22 seconds)
Show:  All sizes - Lame - Medium - Small

Wolves.jpg
400 x 316 pixels - 24k
www_angelfire.com/md3/
strongfist 1/cgpVolves. jpg

wolves-10.jpg
1152 x 300 pixels - 162k

www.ctrl-c liv.se/. . 'wolves/wolves-10.pg

J-litle-wolves.jpg
800 » 600 pxels - 589k
cloud9resident57 8. tripod.com)

bormn free wolves moon.jpg
240 » 340 pixels - 90k
wivw.magicnevin.cem/

born%e 20frea%: 20wolves % 20moo. ..




Copyright Issues in Image Search

Capturing image
Making thumbnalil
Storing thumbnalil

Displaying thumbnails in response to
Keyword searches

Providing Link to original picture page
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Perfect 10 v. Google

e P10 says:
— “Pirates” are stealing our images

— Google Is spidering them and sending
traffic to these Infringing sites

— Notice Is not enough; wack-a-mole
— Affirmatively filter our images out
— Thumbnails substitute for cell phones

I= Electronic Frontier Foundation




Perfect 10 v. Google

e Google says:
— We spider everything

—We can’t tell who’s infringing until you
notify us of the specifics

— It’s a fair use to make an image directory
— Image search Is important public resource
— Go sue the bad guys, not us

I= Electronic Frontier Foundation




— The Role of GATT in Relation to Trade and Development
Total number of times this (-_j (} ( ngjlc " Contracting Patiss 15 the Ganersl Agiesment on Tars and Trade
sagarch term appears in this Print €

book. You can only view

three instances for each term

& 53 reflprences to gatt in this boos

E— GATT publications

W NLETs - | _---.ﬂ.r.'rj'ld h."!- .
18 PHEE 448 BOATLEN —

e ey T N LI T

oG Panmies, and ibhe membership of the Agreement

The search term that led
S=BGATT i & multilsteral treaty embodying reciprocal rights and obls

Yo to this book is hl;l]'l“gh:&ﬂ . - pations designed fo achieve cerlain objeciives. Thewe obfectives are sel
oulia the ffcamble 1o Lthe Assecesal whide the {OSTRACTING PARTES. |

Saprch wilhe hes book Fags I

Enter new keywords to cn;:-nr:iu::l_ql : =
I'I“I{:'I’E‘ 5 EEHI’CI"I E S‘ W [H | |\: [;] E‘ [:":'L-l k. b oarcly XOCRN prosedies That peeenmenis. possdasesy el agdaonomy m U corsd ot

o thepdr guiormal commmnercial relalsns may soonds fo tha LWATE ~ om devmme io B aproed
betwson dach prvvrmmonty andd thy LirimmascTedy Pammes ~.  Loaninas soqraring Fuall

If a book is out of print,
search for a used copy

e T — = —

F— |r'||:1 1|"| ] L':.:_':..:.h n a hj,cal |I|:II'EI“'§||T 18Find this bock in 3 libage Relatod sl gimation
L st Gf The Bode of GATT in Helation to Tinde snd Déyilopaman

Find related information
on the web

riated to Thiy Robe of GATT in Relaticn to Trade and Developmant

Biblizgraphilc Infarmation

Tithe Thy Foole of GATT i Fielatssn 1o Trade snd Devlopmient

Hasthors) The Contracting Parties 1o the General Ageesment on Tanfis and Trade
Pubdisher Gangia

Pubdication Dabe March, 1954
Pappes ai




Author’s Guild v. Google

e Guild says:
— We sell books

—You borrowed books from the libraries
and copied them without paying us

—You make money
— We want money
— Pay us

I= Electronic Frontier Foundation




Author’s Guild v. Google

e Google says:
—We had to copy books to make an index
— No one sees > a few lines at a time

—We link to where you can buy/borrow the
book

— Book search 1s important to public access
— This will help you sell books

I= Electronic Frontier Foundation




Who’s information i1s 1t?

“It's not up to Google or anyone other than the
authors, the rightful owners of these
copyrights, to decide whether and how their
works will be copied.”

- Nick Taylor, Author’s Guild president
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Who’s information i1s 1t?

“A search engine for books will be
revolutionary in its benefits. Obscurity Is a
far greater threat to authors than copyright
Infringement, or even outright piracy.”

—Tim O’Reilly
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Some Competing Policies

Incentives for creativity

~-reedom to innovation in search space
Healthy information markets

User control/autonomy

Public domain/public access to knowledge
Public/Private governance
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More information

EFF: member supported since 1990

www.eff.org

= Electronic Frontier Foundation




